IN THE HIGH COURT OF KARNATAKA AT BENGALURU

DATED THIS THE 17™ DAY OF OCTOBER, 2022

BEFORE

THE HON'BLE MR. JUSTICE M. NAGAPRASANNA

CRIMINAL PETITION No.8502 OF 2022

BETWEEN:

MOHAMMAD SHARIFF @ FAHIM HAII
S/0 AGDUL AZEEZ,

AGED ABOUT 45 YEARS,

R/AT NEAR KARODA, UDYAVARA,
MANJESHWARA, KASARAGOD DISTRICT,
KERALA DISTRICT - 671 323.

(BY SRI SANDESH J.CHOUTA, SR.ADVOCATE A/W
SRI LETHIF B., ADVOCATE)

AND:

1.

THE STATE OF KARNATAKA

BY MANGALURU WOMEN POLICE STATION,
D.K.DISTRICT, REP. BY THE S.P.P.,

HIGH COURT BUILDING,

BENGALURU - 560 001.

XXXXXX

D/O XXXXXX,

AGED ABOUT 17 YEARS,
R/AT ADIMARU VILLAGE,
JANAPURA POST,
MOODIGERE TALUK,
CHIKMAGALURU DISTRICT

... PETITIONER



PRESENTLY RESIDING AT
NEAR HONJUR CHURCH,
ARKULA, FARANGIPETE,
MANGALURU TALUK,
D.K.DISTRICT - 574 143.
... RESPONDENTS

(BY SRI V.S.HEGDE, SPP-II A/W
SMT.K.P.YASHODHA, HCGP FOR R1;
SRI S.RAJASHEKAR, ADVOCATE FOR R2)

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF
CR.P.C., PRAYING TO QUASH THE ENTIRE PROCEEDINGS IN
SPL.C.NO.108/2022 (CR.NO.12/2022 OF MANGALORE WOMEN
P.S.,) FOR THE OFFENCE P/U/S 120B, 354A, 354C, 363, 366A,
370A, 374(4), 376, 109, 506 R/W 34 OF IPC AND SEC.4, 12, 14,
17, 18 OF POCSO ACT AND SEC.3, 4, 58 OF ITP ACT AND
SEC.67(B) OF I.T ACT PENDING ON THE FILE ADDL. DISTRICT AND
SESSIONS JUDGE, FTSC-II (POCSO) D.K., MANGALORE.

THIS CRIMINAL PETITION HAVING BEEN HEARD AND
RESERVED FOR ORDERS ON 28.09.2022, COMING ON FOR
PRONOUNCEMENT THIS DAY, THE COURT MADE THE FOLLOWING:-

ORDER

The petitioner is before this Court calling in question
registration of crime in Crime No.12 of 2022 for offences punishable
under Sections 363, 376, 506, 109 r/w 34 of the IPC and Sections
4, 6 and 17 of the Protection of Children from Sexual Offences Act,

2012 (‘POCSO Act’ for short) pending in Special Case No0.108 of



2022 before the Additional District & Sessions Judge, FTSC-II

(POCSO), Mangalore.

2. Heard Sri Sandesh J].Chouta, learned senior counsel
appearing for the petitioner/accused No.7, Sri V.S.Hegde, learned
Special Public Prosecutor-II appearing for respondent No.1 and Sri
S.Rajashekar, learned counsel appearing for respondent No.2/

complainant.

3. Sans details, facts in brief, as borne out from the
pleadings, are as follows:

A complaint comes to be registered by the 2" respondent on
07-02-2022 alleging that the complainant is residing along with her
aunt and uncle and on 03-02-2022 the complainant had met with
sexual harassment from one Shameena and others and filed the
complaint. The complaint initially did not disclose the names of
persons who were involved in the alleged sexual harassment. It was
alleged that the complainant came to know one Suzaina and
through her she came to know Shameena who was residing in
S.M.R. Apartment at Nandigudde, Mangalore. She has taken her to

a flat on 12-11-2021 and on the said date an unknown person by



name Mr. Fahim Haji @ Mohammed Sharif get himself introduced
through the said Shameena and the said Shameena/accused No.1
forcibly sent her to a bedroom to indulge in sexual activity and the
complaint narrates that if the complainant did not oblige for sexual
activity, she would be finished. Later, the complainant again
narrates that accused No.1 had threatened her that if she discloses
the incident to anyone else, she would face dire consequences. It
was further alleged that one Shariff also harassed the complainant
sexually and the said customer was sent by one Sana and she can

identify the person if she sees him in the future.

4. Based on this complaint, a FIR comes to be registered in
Crime No.12 of 2022 for the offences aforementioned. At the time
of investigation, the Police arrested the petitioner by filing a remand
application who revealed that he comes to know the complainant
from one Shameena and had sexual intercourse with the
complainant with the introduction through one Sana @ Asma who is
now arrayed as accused No.2. The petitioner was remanded to
judicial custody and after investigation, a charge sheet comes to be

filed against the petitioner and others. The petitioner is arrayed as



accused No.7 in the charge sheet. It is these proceedings that have

driven the petitioner to this Court in the subject petition.

5. The learned senior counsel Sri Sandesh J. Chouta,
appearing for the petitioner would seek to contend that the
petitioner was only a customer who was introduced by accused
No.1 and being a customer who has indulged in alleged sexual
intercourse with the complainant, a minor cannot be proceeded
against, as it is the consistent view of this Court while interfering
under the Immoral Traffic (Prevention) Act, 1956 to absolve the
customer from the allegation under the POCSO Act. Here again the
petitioner is on the same footing as he was a customer. Therefore,
no offence can be laid against him either for the offence of rape or

even under the POCSO Act.

5.1. He would submit that the complainant goes on
identifying people with whom the alleged sexual intercourse
happened and goes on registering complaints against them.
Therefore, it is an abuse of the process of law, as separate crimes

are being registered against every accused who had indulged in



such sexual intercourse. Though all the accused can be under one
FIR and one charge sheet, deliberately multiple FIRs and charge
sheets are being laid in the case of this nature and would seek

quashment of proceedings.

6. Learned Special Public Prosecutor-II would refute the
submissions to contend that accused No.1, despite the complainant
being less than 18 years, has forced her to have sexual intercourse
with several men not at once but at different intervals. One such
instance is that of the petitioner. The victim/complainant narrates
the incidents all that have happened. Based on the said complaint
separate crimes have been registered against those individuals who
are part of such incidents. The contention of the learned senior
counsel that multiple FIRs are registered on one incident is without
any substance and, therefore, submits that in such cases no pardon
should be shown to any one of the accused, as they have indulged
in sexual intercourse with a minor even after looking at the college
uniform that the complainant was wearing. Therefore, it becomes a

matter of trial for the petitioner to come out clean.



7. The learned counsel representing the complainant
Sri.S.Rajashekar would also toe the lines of the State and contend
that accused No.1 has used the victim for sexual favours of several
men and it is the courage of the victim to come out and register the
complaint which has resulted in registration of crimes on every men
who had indulged in such sexual intercourse and seeks dismissal of

the petition.

8. I have given my anxious consideration to the submissions
made by the respective learned counsel and perused the material

on record.

9. The afore-narrated link in the chain of events is not in
dispute. A crime comes to be registered on 03-02-2022 in Crime
No.8 of 2022 for offences punishable under Sections 363, 354A,
376, 506 r/w 34 of the IPC, Sections 4 and 6 of the POCSO Act and
Sections 3, 4, 5 and 8 of the Immoral Traffic (Prevention) Act, 1956
against several accused, three of whom were known and two of
whom were unknown. The allegation in the complaint was that the
complainant who was a college student was being used and put into

the business of prostitution. The victim escaped the clutches of the



persons who were holding her and registered the complaint. Later
another complaint comes to be registered on 07-02-2022
identifying a few others who have indulged in sexual intercourse
with the victim. This complaint dated 07-02-2022 lodged becomes
subject matter of four FIRs viz., 12 of 2022, 13 of 2022, 14 of 2022
and 15 of 2022 among others. In all these crimes so registered,

the petitioner again was not one of those accused.

10. The complainant gives her further statement in which she
identifies that one more person had intercourse with her who was
the petitioner. It is then on his arrest a remand application was
filed seeking judicial custody of the petitioner arraigning him as
accused No.3 in Crime No.12 of 2022. After conduct of
investigation, the police have filed charge sheet in Crime No.12 of
2022 in which the petitioner comes to be arrested and is made
accused No.7 in the charge sheet. Several crimes so registered on
07-02-2022 do not concern the petitioner. It is for any other person
to contend that there have been multiple FIRs registered. But,
against the petitioner, the crime is registered only in Crime No.12

of 2022. The Police who have filed a charge sheet narrate in



Special Case No0.108 of 2022 bringing out horrendous offences
alleged to have been committed by the petitioner along with others.
Column No.17 of the charge sheet reads as follows:
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The afore-quoted contents of summary of the charge sheet, as

observed hereinabove, bring out horrendous offences committed by
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every accused including the petitioner. The petitioner is said to
have indulged in sexual intercourse with a minor and not stopping
at that indulged in videographing the incidents through his phone
and is now threatening to make it viral on social media or on any
other website. It is then the complainant come out of clutches of

accused No.1 and generates courage to register complaints.

11. The contention of the learned senior counsel appearing for
the petitioner that multiple FIRs are registered on the very same
incident sans substance as there was physical contact of every man
who had come in contact with a minor girl. Those are separate
incidents which may have happened on the same day. The accused
are different as every man was different. Merely because the victim
is the same, it cannot be said that only one crime should have been
registered and all of them should be put in one basket as accused in
the said crime. Therefore, the submission of the learned senior
counsel for petitioner that there are multiple FIRs registered by the

State and it is an abuse of the process of law is unacceptable.

12. The other submission of the petitioner is that a customer

should be absolved and not liable to be prosecuted under the
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Immoral Traffic (Prevention) Act and, therefore should be let off is
again unacceptable as, it is not a case where the alleged victim was
above 18 years and it is not a case that the Police have conducted a
search and unearthed any incident in a particular place which has
been used to run a rocket of prostitution. Here it is the
complainant herself who registers the complaint. She is the victim
of sexual abuse and has registered the said complaint. Therefore,
the learned senior counsel cannot draw parallel to a search being
conducted on spa, brothel or a lodge where the customer is found
to have indulged in such activity with the victim. It is in those cases
under the Immoral Traffic (Prevention) Act, those customers have
been let off the hook. The case at hand is not the one of that kind.
The offences do not stop at POCSO but even under the Information
Technology Act for having threatened the victim that her videos

would be uploaded on multiple websites.

13. If the contention of the petitioner is accepted that he is a
customer and he should be let off, it would be putting a premium
on the activities of the petitioner who has indulged in such acts

which prima facie meet the ingredients of all the offences alleged
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against him. Technicality or hyper-technicality cannot mask the

allegation of the kind alleged in the case at hand.

14. Finding no merit in the petition, the petition meets its
dismissal. Accordingly it is dismissed.

It is made clear that the observations made in the course of
the order are only for the purpose of considering the case of the
petitioner under Section 482 of Cr.P.C. and shall not influence

further proceedings pending against other accused.

Consequently, I.A.No.1/2022 also stands dismissed.

Sd/-
JUDGE
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